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Gorman v. Costello
(Pa. Super. 2007)

* First case to approve standard jury instruction 3.25 on
factual cause. If the jury asks for it 3.25 must be re-read in
its entirety. “While we recognize that the SSJI are not
binding on the trial courts, the SSJI are nevertheless

Instructive.”
e The jury Is entitles to a complete factual cause instruction.

e The trial court had omitted the definition from Its
Instruction.



Simmons v. Cobb
(Pa. Super. 2006)

« Defendant would not be permitted to put in evidence
of receipt of Social Security SSD benefits because it
violates the collateral source rule.

o Plaintiff should nonetheless have been permitted to
put in the evidence. ( =

o Error was harmless since expert reliance on plaintiff's
SSD was negligible and cross-examination was
sufficient.


Note
“In the case sub judice, it was not the defense that sought to bring the evidence of SSD benefits to the jury's attention. Rather, it was Appellant, the plaintiff below, who wanted the jury to know that he was receiving these federal benefits, which clearly was as a result of a determination that Appellant was, indeed, disabled within the meaning of the Social Security Act. Thus, the purposes underlying the collateral source rule-protection of the plaintiff and prevention of a benefit to the alleged wrongdoer-simply were not implicated here. The rule applies to defense offers of evidence, not to those made by a plaintiff. Thus, we conclude that the trial court erred when it relied on the collateral source rule to deny admission of the evidence Appellant proffered.”  Simmons at 585 


DeJdesus v. Dep’t of Veterans Affairs

(31 Cir. 2007)

Did the V.A. have a duty under Pennsylvania law to protect third
parties who were killed when ex-naval officer was discharged as
a mental patient?

Three items that the Court of Appeals said constituted gross
negligence:

Nobody at V.A. was fully familiar with patient’s medical condition.

V.A. decided to discharge patient when he “was distressed and
irrational, displaying poor control of his violent urges by brandishing a
knife in his place of employment” and making comments “that his
Primary Therapist believed were potentially suicidal.”

Failure to detain or commit for suicide or psychiatric evaluation upon
discharge, esp. as the V.A. staff was unclear about its own
commitment procedures.

Under 28 USCA § 2674, U.S. liability governed by local law; 3 Circ.
applied =


Note
50 P.S. § 7114. Immunity from civil and criminal liability
(a) In the absence of willful misconduct or gross negligence, a county administrator, a director of a facility, a physician, a peace officer or any other authorized person who participates in a decision that a person be examined or treated under this act, or that a person be discharged, or placed under partial hospitalization, outpatient care or leave of absence, or that the restraint upon such person be otherwise reduced, or a county administrator or other authorized person who denies an application for voluntary treatment or for involuntary emergency examination and treatment, shall not be civilly or criminally liable for such decision or for any of its consequences
(b) A judge or a mental health review officer shall not be civilly or criminally liable for any actions taken or decisions made by him pursuant to the authority conferred by this act.


Reardon v. Allegheny College
(Pa. Super. 2007)

* The relationship between a privately funded
college and the student has traditionally been
defined in this Commonwealth as strictly
contractual in nature.

e The origin of the gist of the
discussed.

. In defamation-opinion of
Speaker.

S


Note
Plaintiff seeking to establish a claim for defamation and, more specifically, for slander has the burden of proving”

1)  the defamatory nature of the alleged communication(s)
2)  the publication of the communication(s)
3)  the application of the communication to the plaintiff
4)  the recipient’s understanding of the communication’s meaning
5)  the recipient’s understanding that the communication is intended to be applied to the plaintiff
6)  special harm resulting to the plaintiff
7)  abuse of a conditionally privileged occasion

42 Pa. C.S.A. § 8343, Burden of Proof, (a) Burden of plaintiff.

A statement that is merely an expression of an opinion, however, cannot constitute slander.

Consequently, this statement is not actionable because it clearly lacks slanderous intent and is factual in nature.

It is also impossible to imagine that Miller’s alleged statement would have an adverse effect on any person hearing it in a college environment, where students often miss deadlines, hand in projects late, and negotiate for extensions.

College students drinking before class or coming to class hung over, as untoward as it may be, is not something that would rise to the level of defamatory in the mind of the average college student.  Reardon, at 484 and 485


Owner
Note
Marked set by Owner

Note
The gist of the action doctrine acts to foreclose tort claims:

1)  Arising solely from the contractual relationship between the parties
2) When the alleged duties breached were grounded in the contract itself
3)  Where any liability stems from the contract
4)  When the tort claim essentially duplicates the breach of contract claim or where the success of the tort claim is dependent on the success of the breach of contract claim.  Reardon, at 486


Galli v. New Jersey Meadowlands

Commission
(314 Cir. 2007)

 The First Amendment right to freedom of
speech and association protect
government employees who lack a

political affiliation from
S


Note
Political patronage is a practice “as old as the American Republic.” However, the Supreme Court has set limits to its use, emphasizing that “to the victor belong only those spoils that may be constitutionally obtained.”

To make out a prima facie case, Galli must show that
1)  she was employed at a public agency in a position that does not require political affiliation
2)  she was engaged in constitutionally protected conduct
3)  this conduct was a substantial or motivating factor in the government’s employment decision.

As just noted, Galli must first show that she works in a position that does not require political affiliation.  This burden of proof shifts to the government if it claims to have properly discharged an employee because political affiliation is central to the job itself.  Galli, at 270 and 271


Ditch v. Waynesboro Hosp.
(Pa. Super. 2007)

=
. where patient fell

from hospital bed and hit her head while

being transported from emergency room to a
hospital room.

e Sounded In med-mal because hiring,

supervising, etc. of employees Is integral to
providing professional services.


Note
File A Certificate of Merit
(Lessons from Ditch, Gondek, Womer, Shon and Smith)
•A COM is required whenever a complaint alleges liability for conduct arising from the
rendition of professional medical services, even as to an unlicensed corporation. This
is interpreted as a wide net.
•A complaint’s substance, not its language, triggers the COM requirement; if your
cause of action even arguably rests on med‐mal grounds, file a COM.
•Even if expert testimony will not be needed, a COM can still be required.
•Things that nurses, orderlies, and other agents do or fail to do can trigger the COM
requirement. Failure to adequately train and supervise is medical malpractice.
•The limits of this requirement have not yet been defined. For example, if a hospital
fails to ensure that the floor‐waxing service leaves enough traction to allow injured
people to safely walk the halls, a “slip‐and‐fall” could arguably require a COM.
•Rule 126 will not excuse the failure to file a COM, as this is viewed as “no
compliance” rather than “substantial compliance”, even if expert reports are provided
in discovery.
•Defendants do not need to point out your mistake in PO’s, answers, new matters,
etc. They can simply wait until 60 days have passed since you filed the complaint, and
spring the trap, i.e. file for judgment non pros.
•Filing an amended complaint does not reset the 60‐day clock.



Gondek v. Bio-Medical Applications, Inc.
(Pa. Super. 2007)

o where there was
a claim of faillure to properly train and
supervise non-professional employees as
well as vicarious liability for the actions of
those employees In context of guest
passenger claiming the driver received
negligent dialysis because driver was not
warned of the dangers of eating or drinking
after receiving dialysis.



Womer v. Hilliker
(Pa. 2006)

e “Substantial performance” of certificate
of merit requirement iIs not met where
plaintiff provided opposing counsel with
expert report in discovery.

e All together now: when Iin doubt,




Smith v. Friends Hospital

(Pa. Super. 2007)

 NO required where

Injuries are sustained during a
hospitalization where sexual assault

occurred.



e Claims based solely upon vicarious
liability do not require a Certificate of
Merit.




Merlini v. Gallitzin Water Auhority
(Pa. Super. 2007)

e Deals with an engineering firm and
court said COM not required because it
IS not a professional action.



Shon v. Karason
(Pa. Super. 2007)

e A corporation or professional partnership can
be a healthcare provider for purposes of
Mcare, even If it Is not licensed by the
Commonwealth to provide healthcare or
professional services.

e The purpose of the corporation, engaging the
practice of podiatric medicine, would clearly
fall within healthcare or professional medical
services for purposes of Mcare’s definition of
healthcare provider.



Quinby v. Plumsteadville Family Practice

(Pa. 2006)

* Quadriplegic fell from examination table while
unattended and unrestrained, resulting In
Injuries alleged to have lead to death, and
under those circumstances

= . .
regarding negligence should have
been given. However, causation between
Injuries thus sustained, and death, was not
resolved.


Note
Pennsylvania Suggested Standard Civil Jury Instructions
Third Edition
Volume I
Chapter V - Evidence
Date of Last Revision - October 2005
5.08 (CIV) CIRCUMSTANTIAL PROOF OF NEGLIGENCE--RESTATEMENT (SECOND) OF TORTS § 328D (RES IPSA LOQUITUR)


MacNutt v. Temple University Hospital, Inc.

(Pa. Super. 2007)

* Res Ipsa loquitur instruction should not be
given concerning Betadine pooling during
surgery which caused burn.

e Quinby distinguished.

* Problem with skin eruption of herpes
zoster, not a Betadine burn.



Wexler v. Hecht
(Pa. 2007)

e Under the
~a podiatrist is not
competent to testify as an expert withess

concerning the applicable
= . : : :
INn a medical malpractice action

advanced against an orthopedic surgeon.


Note
Similarly, we conclude that the delineation of requirements governing the presentation of expert witness testimony that are not unduly burdensome does not alter vested rights of the parties or give material antecedent events a different legal effect, assuming the affordance of adequate time for preparation and adjustment.  Moreover, in relation to Section 512(b)(1) of the MCARE Act, there was no vested entitlement under Pennsylvania common law to present expert testimony in a malpractice action against a medical doctor from a witness who does not possess an unrestricted physician’s license; rather, matters involving the competency of an expert witness traditionally have been committed to the sound discretion of the trial courts.  Wexler, at 5

Note
Our review of the specific requirements of Section 512 focuses on the directive of subsection (b)(1) that an expert witness testifying about the applicable standard of care must possess an unrestricted physician’s license to practice medicine, see 40 P.S. § 1303.512(b)(1), as we find this provision dispositive.  Wexler, at 6


Gbru v. Golio, M.D.
(Pa. Super. 2007)

e Radiation oncologist could testify on
standard of care against board certified
urologist in connection with elevated
PSA under 512.



Freed v. Geisinger Medical Center

(Pa. Super. 2006)

* |n case involving pressure wounds, trial court
erred by precluding nursing expert witness
from testifying since she was qualified to
provide expert testimony as to causal
relationship between Breach and standard of
care In patient’s pressure wounds.

e Other examples of non-doctor experts


Note
Some cases in which non-doctors were permitted to give expert opinions:
In Smith v. Grab, 705 A.2d 894 (Pa. Super. Ct. 1997), it was held that the appearance of plaintiff’s breasts as they looked while under the allegedly negligent care of defendant is important. Therefore, laywit­nesses could testify as to the effect of the appearance of the breast, but they were not qualified to testify as to the effect of the treatment of the breast.

Corrigan v. Methodist Hospital, 234 F. Supp. 494 (E.D.Pa 2002).  Terry S. Patterson, R.N., M.S.N., C.R.R.N., whose job included planning for future medical needs, was permitted to testify that plaintiff’s spasms “put her at increased risk for injury and that she is at significant risk for skin breakdown should her immobility increase [and that patient would, in the future, require] physical and aquatic therapy, occupational therapy, pain medications and orthotics to facilitate body function”.  Affirmed by the Third Circuit Court of Appeals in an unpublished opinion at 107 Fed.Appx. 269 (2004).

West Philadelphia Therapy v. Erie Insurance Group, 751 A.2d 1166 (Pa. Super. Ct. 2000), reargument denied (June 5, 2000). In an automobile vehicle case, plaintiff offered the testimony of a chiropractor. The trial court found that the chiropractor was not certified by the National Board of Chiropractic Examiners, and therefore was unqualified.
In interesting contradistinction to the federal Daubert line of cases and its Pennsylvania progeny, a per-son may qualify to testify as an expert even when he or she has had no formal training or education. 751 A.2d at 1168. In some cases, the expert’s knowledge comes from experience alone. Even though the chiropractor was only board eligible and went to a school that is no longer in existence, the appellate court found that his testimony was for the jury to consider based upon its “weight” rather than its reliability.
In Commonwealth v. Smith, 2002 Pa. Super. 302, 808 A.2d 215 (2002), a criminal case, the court determined that a coroner, who was a licensed mortician for 16 years and had investigated hundreds of deaths including automobile accidents, was permitted to testify to cause of death by virtue of his experience, education and training. The coroner, though not a physician, had significant experience in the medical field as a Coroner, Deputy Coroner, and Registered Nurse.  The result was not automatic, as not every coroner would be qualified to testify regarding cause of death.


Jacobs v. Chatwani
(Pa. Super. 2007)

* Urologist could testify to negligence of
obstetrician/gynecologist when the
Issue Involved his damage to ureters

during B


Note
Although Dr. Hirsch admitted that his patients are 95% men, he further stated that he is familiar with “female considerations in urology” and is “familiar with structures in the body that are common to both men and women.”

Rather, the record establishes that Dr. Hirsch was eminently qualified, and in fact had more that a “reasonable pretension to specialized knowledge on the subject matter under investigation,” which subject matter included testimony concerning protection of urologic structures during pelvic surgery, postoperative diagnostic procedures to detect possible injury to urologic structures and causes of post operative ureteral injury.  Jacobs, at 959


Isaac v. Jameson Memorial Hospital
(Pa. Super. 2007)

 Medicaid regulations do not impose any
legal standard relevant to patient’s
iInformed consent claim against doctor.



Lindsey v. Caterpillar
(314 Cir. 2007)

 In a side boom pipe layer claim, the fact that
OSHA roll over structure requirements
exempted pipe layers did not exclude state law
tort claims based on product liability. OSHA
only governs employer-employee relationship,
and does not occupy the field between
manufacturers and parties Injured by their
products.

e (Court discussion of preemption &
)7



Owner
Note
Although the Act contains no express preemption provision, the Supreme Court has determined that the provisions of 29 U.S.C. § 667 preclude “any state regulation of an occupational safety or health issue with respect to which a federal standard has been established, unless a state plan has been submitted and approved.” Gade v. Nat’l Solid Wastes Mgmt. Ass’n, 505 U.S. 88, 102, 112 S. Ct. 2374 (1992).

In contrast, the statute contains a clearly articulated savings clause. The Act is not to be construed “to supersede or in any manner affect any workmen's compensation law or to enlarge or diminish or affect in any other manner the common law or statutory rights, duties, or liabilities of employers and employees under any law with respect to injuries, diseases, or death of employees arising out of, or in the course of, employment.” 29 U.S.C. § 653(b)(4). State law claims that fall within the scope of this savings clause are not preempted.  Lindsey, at 206


Pennsylvania Department of General Services v.

U.S. Mineral Products Company
(Pa. 2006)

e Flammability of building materials.

 Was error for trial court to allow the jury to evaluate
whether a fire Is a reasonably foreseeable
occurrence.

* Negligence should not have been part of case.

* Fire is not an intended use, and question of whether
fires are foreseeable is not relevant. Permitting jury
to consider foreseeabllity constituted reversible error.

e Verdict was improper.



Salley v. Option One Mortg. Corp.
(Pa. 2007)

* An arbitration agreement, consummated
IN connection with a residential loan,
which reserves judicial remedies related
to foreclosure Is not presumptively
unconscionable.”



Note
The doctrine of unconscionability has been applied in Pennsylvania as both a statutory and a common-law defense to the enforcement of an allegedly unfair contract or contractual provision.  See 13 Pa.C.S. § 2302.

Under that formulation, a contract or term is unconscionable, and therefore avoidable, where there was a lack of meaningful choice in the acceptance of the challenged provision and the provision unreasonably favors the party asserting it.

Nevertheless, merely because a contract is one admission does not render it unconscionable and enforceable as a matter of law.

Under Pennsylvania law, the burden of establishing unconscionability lies with the party seeking to invalidate a contract, including an arbitration agreement, and there is no presumption of unconscionability associated with an arbitration agreement merely on the basis that the agreement reserves judicial remedies associated with foreclosure.

We conclude that the exception from mandatory arbitration for foreclosure contained within the Option-One/Salley arbitration agreement, in and of itself, does not render the agreement presumptively unconscionable under Pennsylvania law.  Salley, at 119, 127 and 129


Reed v. Dupuls
(Pa. Super. 2007)

=
e Tenant set forth the N

alleging that her "breached a duty
to exercise reasonable care by failing to
correct water infiltration problem.


Note
Since Reed properly stated a claim for negligence under section 357 of the Restatement (Second) of Torts, the basis of her complaint derives from a duty imposed by the larger social policies embodied in the law of torts.  See eToll, Inc., 811 A.2d at 14 (stating that under the gist of the action doctrine, “a claim should be limited to a contract claim when the parties’ obligations are defined by the terms of the contracts, and not by the larger social policies embodied by the law of torts.”)  (citation and internal quotation marks omitted).  Reed, at 866

Note
In this same vein, we also agree with Reed that the gist of the action doctrine does not preclude her from seeking recovery under a theory of negligence pursuant to section 323 of the Restatement (Second) of Torts and section 17.6 of the Restatement (Second) of Property.  These sections, similar to section 357 of the Restatement (Second) of Torts, impose on a landlord an independent legal duty to exercise reasonable care when he/she undertakes to render services for a tenant and repairs known dangerous conditions on the leased premises.  See Kelly by Kelly, 629 A.2d at 1004-06 (discussing and citing Restatement (Second) of Torts § 323:  Negligent Performance of Undertaking to Render Services);  Asper, 458 A.2d at 1369 (discussing and citing Restatement (Second) of Property § 17.6:  Landlord Under Legal Duty to Repair Dangerous Condition).  Reed, at 867


Fletcher v. Harlee Corp.

(Pa. Super. 2007)

Remanded for entry of judgment in favor of appellant
corporation suing Szymanski.

Plenty of evidence to pierce the corporate vell.

« Undercapitalization
« Failure to adhere to corporate formalities

e Substantial intermingling of corporate and personal
affairs

e Use of corporate from to perpetrate a fraud
e Equitable considerations



 There Is a private cause of action for
statutorily prescribed interest in a case
brought by chiropractors.

. S
e Factors discussed



Note
1.  The occasion and necessity for the statute.
2.  The circumstances under which it was enacted.
3.  The mischief to be remedied.
4.  The object to be obtained.
5.  The former law, if any, including other statutes upon the     same or similar subjects.
6.  The consequences of a particular interpretation.
7.  Contemporaneous legislative history.
8.  Legislative and administrative interpretations of such statute.

Tests for ascertaining legislative intent:

1.  Whether plaintiff is one of the class for whom special benefits statute was enacted to;
2.  Whether there is any indication of legislative intent, explicit or implicit, either to create a remedy or to deny one; and
3.  Whether it is consistent with the underlying process of the legislative scheme to imply such a remedy for the plaintiff.


Wachovia Bank v. Ferretti
(Pa. Super. 2007)

Statute of limitations in legal malpractice begins to run when the
attorney breaches his or her duty and is tolled only when the client,
despite the exercise of due diligence, discovers the injury or its cause.

Statute of limitations is two years from the date when a person knew
or, in the exercise of reasonable diligence, should have known they
were harmed and not when the underlying claim is determined.

Claim for legal malpractice can be in contract or tort.

Trigger for accrual of legal malpractice is not realization of actual loss
but occurrence of a breach of duty.

Until client suffers applicable harm as a consequence of attorney’s
negligence, client cannot establish a cause of action for malpractice.

We reject plaintiff's argument that the pendency or potential pendency
of an appeal in the underlying case would toll the statute of limitations
In legal malpractice.



Rose v. Annabi
(Pa. Super. 2007)

 When settling defendant should be on verdict
slip.

 Must be qualified witness to testify on the
standard of care for the particular defendant
whose name is sought to be put on the
verdict slip.



McNell v. Jordan
(Pa. Super. 2007)

S
« Remand of case from Supreme Court
as to whether there Is sufficient reason to
permit pre-complaint discovery.

e Claim that someone told an heir they would
be treated equally with siblings is not
sufficient.


Note
(a)  A plaintiff may obtain pre-complaint discovery where the information sought is material and necessary to the filing of the complaint and the discovery will not cause unreasonable annoyance, embarrassment, oppression, burden or expense to any person or party.

(b)  Upon a motion for protective order or other objection to a plaintiff’s pre-complaint discovery, the court may require the plaintiff to state with particularity how the discovery will materially advance the preparation of the complaint.  In deciding the motion or other objection, the court shall weigh the importance of the discovery request against the burdens imposed on any person or party from whom the discovery is sought.
-Pa.R.C.P. No. 4003.8, effective Nov. 1, 2007.


* Volunteer fire company is a local agency
entitled to iImmunity under Political
Subdivision Tort Claims Act.




Wang v. Whitetail Mountain Resort
(Pa. Super. 2007)

S
o Assumption of risk INn snow tubing

case Is permissible.

e Chepkevich v. hidden Valley Resort (Pa.
Super. 2006) distinguished.


Note
Assumption of Risk

Understanding, acknowledging and agreeing to all of the risks involved, I hereby agree to expressly and voluntarily accept and assume all risks involved in the sport of snow tubing.

Release of Liability

In consideration of being allowed to use the tubing are at Whitetail Mountain Resort, I hereby agree not to sue and to release, Whitetail Mountain Corp., its owners, agents and/or employees, from any and all liability related to injury, property loss or otherwise related to my use of the tubing facility, regardless of any negligence on the part of Whitetail.  I further agree to indemnify and defend the same, from any claim for liability related to injury as a result of my or my child’s use of the facilities, regardless of any negligence.


Bowmaster v. Clair
(Pa. Super. 2007)

o Sefttlement funds do not go to DPW because parents did not
receive recovery but rather funds were allotted to daughter.

* As parents did not seek recovery of medical expenses
within applicable statute of limitations, and as Emily could
not have sought recovery of those expenses in her own
right, we conclude the trial court erred in conclusion to the
contrary.

 On remand trial court must consider to what extent
reimbursement ordered related to medical expenses
Incurred subsequent to Emily reaching the age of maturity
so that proper reimbursement can be made to DPW.



e Statute of limitations under bad faith
statute Is two years.




Paliometros v. Loyola
(Pa. Super. 2007)

e $750,000 judgment against fraternity affirmed.

 Based upon Restatement Second of Torts 344. Business
oremises open to public: acts of third parties or animals.

* |Innkeepers, knowing fraternity party was going to take
nlace, undoubtedly there would be underage drinking,
owed an affirmative duty to exercise reasonable care
under the circumstances and take precautions by having
some supervisory personnel physically present at the
premises to monitor the premises and conduct.




 Title insurance policy Is not invoked where
value Is affected by abandoned septic tank.






