DAVID P. HAUS, : IN THE COURT OF COMMON PLEAS OF
: LYCOMING COUNTY, PENNSYLVANIA
Hantff
VS, : NO. 99-00,087
MONA CHANG, M.D., CORNERSTONE
FAMILY HEALTH, PC and DIVINE :
PROVIDENCE HOSPITAL,

Defendant : PRELIMINARY OBJECTIONS

OPINION AND ORDER

This Opinion and Order is entered following an evidentiary hearing April 22, 1999,
concerning the Preliminary Objections filed by Defendants' Mona Chang, M.D., Cornerstone Family
Hedth, P.C. and Divine Providence Hospita in opposition to Plaintiff David P. Haus' s Second Amended
Complaint (as stipulated; see Order of Court dated March 30, 1999). We are asked to consider whether
improper service of the Complaint necessitatesthe claim be stricken.2 We are dso cdled upon to determine
whether certain portions of the Complaint should be stricken or repled for lack of specificity.

Thiscase concerns alleged medica ma practice by the above captioned Defendants January 27-28,

! Defendant Divine Providence Hospital is represented by David R. Bahl, Esquire; Defendants Mona Chang, M.D.
and Cornerstone Family Health, P.C., are represented by C. Edward S. Mitchell, Esq. and Darryl R. Wishard, Esqg.
Preliminary Objections were filed on behalf of al Defendants by their respective counsel. Theindividual Defendants
arereferred to collectively as“ Defendants” throughout this Opinion.

2 Defendants further argue the improper service failed to toll the statute of limitations and the claim is thus barred.
Generally, statute of limitations defenses are raised in New Matter, rather than by Preliminary Objections. Pa.R.C.P.
Nos. 1028, 1030, 42 Pa.C.SA.; Ferrari v. Antonacci, 689 A.2d 320 (Pa.Super. 1997), allocatur denied. Asindicated at
hearing, the Court recognizes, however, that the practical effect of striking the Complaint for improper service is that
the claim would in fact be time-barred. Accordingly, weindicated it would be considered as part of the Preliminary
Objections (see Order of Court dated March 30, 1999). Accordingly, Plaintiff’s Preliminary Objectionsto Defendants’
Preliminary Objections, filed April 19, 1999, which raise thisissue are deemed moot.



1997. Paintiff’sinitid Complaint wasfiled January 21, 1999, and served shortly thereafter (within 30 days)
upon Defendants by aconstable. However, Pa.R.C.P. No. 400(a), 42 Pa.C.S. requires service be made
by a sheriff. Defendants argue the origina service must be stricken.  Plaintiff responds origind service
should not be stricken as Plaintiff made a good faith effort to serve the Complaint and no prejudice to
Defendants resulted from the error.

At hearing, Plaintiff’s counsd presented testimony that the law firm used the constable for
sarvice only because it's secretary had been indtructed to do so by severd offices, including the
Prothonotary, Court Adminigrator and Sheriff of Lycoming County. Plaintiff dso dicited testimony fromthe
Office Manager of the congtables office aswell asthe constable himsdlf. The Office Manager testified to
the effect that the constables get phone callsto serve complaints. The constable stated he serves complaints
referred by the Sheriff’s office.  Further, Plaintiff established the Complaints were actually served upon
Defendants January 29, 1999, albeit by a constable.

The defense cdled personne from the three Lycoming County offices indicated. All
tetified they did not recdll indructing the secretary to serve the Complaint through the constables and/or
that they would not have done so. This included a Stipulation by Counsel that, if cdled to tedtify, four
employeesof the Sheriff’ sofficewho areresponsiblefor answering phones, if caled to testify, would testify
they did not recdll ever receiving ateephone cal from the secretary, never indructed anyoneto rely upona
congtable for service of acomplaint, never directed anyone to the constables office and none of the four

could say they would have been the one to receive the cal from the secretary in January of 1998.



Faintiff points out that the constable’s phone number was not in the loca Philaddphia
directory and it isunlikely the secretary obtained the number from asource other than the Lycoming County
officeswith which she spoke. The secretary, Barbara A. Cantwell, testified it was her practice to call a
county prior to filing acomplaint to determine the gppropriate way to serveit. She stated she never heard
of acongtable before, nor of a constable making service of acomplaint.

This Court cannot accept Plaintiffs contention they were ingtructed by any appropriate
authority that local practice in Lycoming County directs a congtable, rather than a shexiff, isto serve a
complaint. No credible evidence was presented to establish this is a matter of locd practice. This
contention has no basisin state nor local rules.

We are unconvinced the constable and the Office Manager actudly understood the nature
of the various papers they testified the constables routinely served, or could distinguish between aDidtrict
Jugtice complaint and aCourt of Common Pleascomplaint. The congabletestified therewasno digtinction
in his mind. When he served the Complaint at issue upon one of the Defendants, he told the person
recalving it that it was a hearing notice. She looked at the document and informed the congtable it was a
complaint, not ahearing notice. Further, the Office Manager testified they never received Complaintsfrom
the Sheriff’ s office for service. This Court finds the constabl €' s office does not serve Court of Common
Heas civil complaints.

Conversdly, we find credible the testimony given by the various employees of Lycoming

County that the established practicein this county iscomplaints go to the Sheriff’ sdepartment for service, or



whereattorneystd| the Prothonotary’ s office to direct them. Neither the Prothonotary’ s, Sheriff’ sor Court
Adminigtrator’ s offices would direct anyone to the congtables for service of acomplaint.

Weresolvethe resulting incons stency crested by Ms. Cantwell’ stestimony by determining
sheether did not correctly understand what was said to her, or did not adequately communicate the nature
of her inquiry. At the sametime, we aso find the congtabl€' s office did not understand either what Ms.
Cantwell was asking them to serve, and/or the limitations upon their authority. Even accepting Ms. Cantwel |
acquired the congtables' telephone number from someonein Lycoming County, thisdoesnot prove shewas
asoingructed to send the Complaint to the constablesfor service. Moreover, thefallureto perfect service
in accordance with the rules of civil procedureisthe ultimate respongbility of Plantiff’ sattorney. “Itisthe
plantiff’s burden to demondrate tha his [or her] efforts were reasonable.” Shackelford v. Chester
County Hospital , 690 A.2d 732 (Pa.Super. 1997).

Defendants argue good faith requires compliance with the Pennsylvania Rules of Civil
Procedureand local practice. Lamp v. Heyman, 366 A.2d 882 (Pa. 1976); Feher by Feher v. Altman,
515 A.2d 317 (Pa.Super. 1986); Williams v. Septa, 585 A.2d 583 (Pa.Cmwlth 1991). “A plaintiff has
not made agood faith effort when hefail sto take those steps necessary to afford proper notice of the suit to
the defendart.” Feher at 319.

In Lamp, our Supreme Court addressed whether the filing of a praecipe for writ of
summons to commence an action within the time alowed by the rdlevant statute of limitations tolled the

running of the satuteif service of thewrit wasnot effectuated until after the statute had run. The Court said



awrit of summons would remain effective to commence an action only if the plaintiff then refrainsfrom a
course of conduct which “serves to gdl inits tracks the legd machinery he has just set in motion. Id. at
889.

One of the most damaging cases to Plaintiff’ s postion is Rosenberg v. Nicholson, 597
A.2d 145 (Pa.Super. 1991), wherein the Superior Court held a plaintiff’ sinadvertent service of defendant
at anincorrect address|acked reasonableness and good faith and therefore wereineffective and did not toll
the statute of limitations. “[CJonduct that is unintentiona that worksto delay the defendant’ s notice of the
action may congtitute alack of good faith on the part of the plaintiff.” 1d. at 148. A further blow isdedlt by
Ferrara v. Hoover, 636 A.2d 1151 (Pa.Super. 1994), which quotes the Rosenberg case: “[I]t is hot
necessary the plaintiff’ s conduct be such that it congtitutes some bad faith or overt attempt to delay before
therule of Lamp will gpply. Simple neglect and mistaketo fulfill the respongbility to seethat requirements
for service are carried out may be sufficient to bring the rulein Lamp to bear.” Ferrara at 1152.

In the most recent appellate pronouncement presented to the Court concerning thisissue,
Mosesv. T.N.T. Red Star Express, 725 A.2d 792 (1999), the Pennsylvania Superior Court reviewed the
progeny of Lamp, noting it has been interpreted to mean thefiling of apraecipefor awrit of summonswill
only tall the gatuteif, during thelife of the writ, the plaintiff makesagood fath attempt to effectuate service.
“What congtitutes ‘good faith’ effort to serve lega process is a matter to be assessed on a case by case
basis” 1d. at 796.

Under the fcts before this Court, we must conclude that the cases relied upon by



Defendants are factudly distinguishable and thus not sufficiently supportive of their podtion to rulein ther
favor. In Williams, there wasn't even an argument plaintiff attempted to comply with locdl practice, or
took any affirmative action to insure the writ was served in accordance with the Rules of Civil Procedure.
In Feher, “plantiffs -gppelants counsd had the burden of proving that he took some affirmative action
caculated to provide notice of the suit to the defendant, yet he did not present the court with any evidence
that he had made the requisite good faith effort.” 1d. at 320 (emphassin origind). Here, Hantiff has
argued vigoroudy with respect to their attempts both to comply with loca practice and make agood faith
effort to effectuate service.

With respect to Rosenberg, the Superior Court found the statute of limitations was not
tolled for want of a good faith effort to effectuate service despite no prgudice to the defendant plaintiff’'s
repeated atempts. In s0 doing, the Court distinguished the facts before it with the case of Leidich v.
Franklin, 575 A.2d 914 (1990), acase which isthe most factudly smilar to theinstant case and therefore
controlling.

In Leidich, after filing of a praecipe for the issuance of a writ of summons with the

Prothonotary, a copy of the writ was served upon the defendants by first classmail. Proper service of the
writ upon defendants by the sheriff was not effectuated until after the statute of limitationshad run. The Court
noted previous appellate decisons wherein the courts had opined that athough rules reating to service of
process are important (stating notice is a congtitutiona touchstone for the power of the courts to act), not

every aspect of serviceisequdly critica so that any defect in the processisnecessarily “mortd.” 1d. at 919.



Because the defect in service had not affected any substantia rights of the defendants and there was no
dlegation of prgudice by defendants in the manner in which they received notice of the lawsuit, the Court
found the defective service nevertheess tolled the satute of limitations. The Court stated:

More importantly, consstent with Lamp’ s teachings, we cannot in good
conscience equate the plaintiff’s attorney’s actions with a ‘course of

conduct which serve[d] to stdl’ the machinery of justice. For example,
once the writ was mailed to the defendants, communication with and the
submission of documents to thelr liability carrier began. Even the initid

stages of discovery (notice of deposing the defendants) were underway
before being discontinued at the behest of the defendants’ counsd.

Thus, we do not view the plaintiff’ sactionsasa’ course of conduct’ to be

condemned under the guise of Lamp (an ‘issue & hold' case). Yet, we

caution that, in reversing the order of the court below, wein no way wish

to sgnd to the bench and bar our approva of a circumvention of the

PennsylvaniaRules of Civil Procedure and locd practice. Weare merely

holding that, under the particular facts here, Lamp’s*good faith’ effort to

notify the defendants was established in tandem with the absence of a

‘course of conduct’ attributable to the plaintiff evidencing agdling of the

mechinery of judtice.
Leidich at 919-920. Smilarly, Defendants in this case complain of no prgudice suffered as aresult of
service by the constable instead of the sheriff. Defendants had actual notice of the Complaint within thirty
daysof itsfiling and discovery began. Thereisnothing in therecord to indicate Plaintiff’ sactions condituted
acourse of conduct which served to “sal the machinery of justice” Rather, applying the principles of
Mosesv. T.N.T. Red Star Express, supra and Leidich v. Franklin, supra, thisCourt is satisfied that
because the effort of Plaintiff’s counsd’s office (through Ms. Cantwell) did in fact result in Defendants

receipt of the origind Complaint within the statute of limitations period, the defect in service does not



warrant dismissd of the Complaint.

Accordingly, we find the service of the Complaint was defective and Plaintiff bears the
respongbility for the defective service. However, under the facts of the case, the Satute of limitationswas
tolled by the origind service®* Thus, while the objection requesting the origina service be stricken will be
sustained, the request to dismiss the action as barred by the applicable two year Satute of limitations is
denied.

We now turn to consgder Defendants remaining Prdiminary Objections, concerning
whether Flaintiff’ s Second Amended Complaint, filed March 25, 1999, contains alegationswhich should be
stricken or repled for lack of specificity. Inlight of our March 30, 1999, Order, the objections raised by
Defendants in this regard to Plaintiff’ s earlier Complaints are to be consdered as they apply to Plaintiff's
Second Amended Complaint. For the reasons set forth in Defendants Objections and briefs, we agreethe
language “induding but not limited to” must bestricken from the Second Amended Complaint. Wefurther
agreethat Paragraphs 17(f), (g), (h) and (i) and Paragraphs 18(f), (h) and (j) are insufficiently specific and

ghall be repled.

® The Preliminary Objections filed by Attorney Mitchell included arequest that Plaintiff’s Amended Complaint be
stricken for lack of verification. However, asindicated, the parties agreed the Preliminary Objectionswould be
considered asrelated to Plaintiff’s second Amended Complaint; at argument, Attorney Mitchell indicated he would
accept the verification filed by counsel for Plaintiff.
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ORDER
AND NOW, this 30" day of June, 1999, it is HEREBY ORDERED as follows:
. Defendants Preliminary Objections with respect to improper service of the origind Complant are
SUSTAINED.
. For thereasons st forth in the foregoing Opinion, theimproper service did not fail to toll the statute of
limitations, accordingly, Defendants request to dismissthe actionisDENIED.
. Defendants Preiminary Objections with respect to lack of specificity in the Second Amended
Complaint are SUSTAINED. Thelanguage “including but not limited to” shdl be dricken from the
Complaint. Paragraphs 17(f), (g), (h) and (i) and 18(f), (h) and (j) shall be repled.
. Plantiff shdl file a Third Amended Complaint within twenty (20) days of the filing of this Order.

BY THE COURT,

William S. Kieser, Judge

Court Adminigtrator
Gerard J. Martillotti, Esguire
Davis & Myers; 1601 Market Street; Philadelphia, PA 19103
David R. Bahl, Esquire
C. Edward S. Mitchdll, Esquire
Darryl R. Wishard, Esquire
Judges
Nancy M. Snyder, Esquire
Gary L. Weber, Esquire (Lycoming Reporter)



