N THE COURT OF COVMMON PLEAS OF LYCOM NG COUNTY, PENNSYLVANI A

DOC, : NO. 92-21, 184
Petitioner
Donesti c Rel ations Section
VS. : Excepti ons

JL,
Respondent

OPI NI ON AND ORDER

Before the Court are Petitioner’s exceptions to the
Fam |y Court Order of August 9, 1999 in which Respondent was
directed to pay to Petitioner child support but also in which
her request for contribution to a private school expense, an
occupational therapy expense, and a child care expense was
deni ed. Argunent on the exceptions was heard January 5,

2000.

Al t hough Petitioner filed twenty-eight (28) exceptions,
they may be reduced to seven (7) issues: Respondent’s incone,
Petitioner’s earning capacity, a deviation above the
gui del i nes which was denied, the child care expense, the
occupati onal therapy expense, the private school tuition, and
t he amount of the arrearage paynent. These will be addressed
in order.

First, Petitioner contends the hearing officer erred in
failing to fully consider Respondent’s overtime incone.
Because Respondent testified that he worked significantly

nore than average overtine in the first few nonths of 19981,

1t is noted that the hearing officer heard testinony on
May 21, 1998 and July 7, 1998, on Petitioner’s request for
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the hearing officer considered Respondent’s 1997 annual
income and added a $1,500.00 raise? which he received in 1998
pl us an incone tax refund for 1997, received in 1998.

Anal ysi s of Respondent’s pay stubs, however, indicates that
this method does not fully consider his 1998 overtinme incone.
According to the pay stub for pay period ending March 20,
1998, the year-to-date figures on which cover seven (7) bi-
weekly pay periods, Respondent had through that date a total
gross inconme of $16,569.79. Considering his regular salary
at that time of $1,775.20 bi-weekly, he would have had

wi t hout overtime a gross income of $12,426.40. He therefore
earned $4, 143.39 overtime income or $591.91 per pay period.
The year-to-date figures on the pay stub for pay period
endi ng June 12, 1998 show a total gross income through that
date of $29,483.72. Since he received his raise in md-Muy,
for eleven (11) of those thirteen (13) pay periods he earned
$1,775.20 per pay period and for two (2) of those pay periods
he earned $1,916.80, for a total of $23,360.80 without
overtime inconme. He thus earned $6, 122.92 overtinme inconme in
those thirteen (13) pay periods and subtracting the overtine
i ncome earned through March 20, 1998, he earned $1,979.53 in
the last six (6) pay periods during that tinme, or $329.92 per
pay period. He thus did earn significantly nore overtine

i ncome during the beginning of the year than during the

nodi fi cation which was filed February 10, 1998. The Order in
this matter was not issued by the Famly Court hearing

of ficer until August 9, 1999 after a significant del ay
waiting for certain docunentation and briefs, which were
conpleted in February 1999.

°The testinmony indicates, however, that the raise was
actual ly $3,000.00 per year.



second quarter of the year, as he testified. It appears
appropriate to use the $329.92 per pay period gross overtine
income and add such to his regular salary in calculating his
support obligation. Through May 15, 1998 he had a bi-weekly
net income of $1,291.89 to which is added $203.56 for
overtinme pay® for a total bi-weekly net of $1,495.45 or

$3, 240. 00 per month. Adding the $115.00 per nonth average
1997 tax refund gives hima nonthly net income of $3,355.00.
After May 15, 1998, his bi-weekly net inconme is $1,381.31 and
considering the overtime of $203.56 he has a bi-weekly total
net income of $1,584.87 or $3,434.00 per nonth. Adding the
$115. 00 per nonth average tax refund provides himwith a
nont hly net income of $3,548.00.

Second, Petitioner contends the hearing officer erred in
assessing her an earning capacity of $1,177.00 per nonth,
based upon her income as found in the previous Order. The
hearing officer found that Petitioner was capabl e of working
full-time and could earn $16, 000. 00 to $25, 000. 00 per year
(which represents an hourly rate of $8-3%12). A nonthly net
i ncome of $1,177.00 translates to an annual gross incone of
approxi mately $17,655.00. Considering the Petitioner’s
experience, education and work history, the Court finds no
error in assessing an earning capacity of $1,177.00 per nobnth
net .

Third, Petitioner contends the hearing officer should
have devi at ed above the gui delines based upon Respondent’s
reduced expenses. She contends his expenses are reduced

3The overtime pay check shows 38.3% wi t hhol ding for taxes
and retirement pay and therefore $329.92 gross provides him
with a $203.56 net bi-weekly overtine incone.

3



i nasmuch as he does not have a nortgage paynent (it is noted
t hat Respondent testified that he does pay a nonthly paynent
to his great aunt toward noney which was borrowed fromhis
uncle for the purpose of building his hone, although there is
no recorded nortgage), and is single and supports no one
ot her than hinself. A party’s reduced |living expenses are
not a basis for deviation above the guidelines. Young v
Mut her sbaugh, 609 A. 2d 1381 (Pa. Super. 1992).

Fourth, Petitioner contends the hearing officer erred in

denyi ng her request for a contribution to child care. It is
noted that in the previous Order, issued prior to
Petitioner’s request for nodification, although Petitioner
had requested a contribution to a child care expense of

$84. 00 per week, Respondent was directed to contribute one-
hal f of only $50. 00 per week, the hearing officer having
found that $84.00 per week was an unreasonable fee where the
child attended only 3 % hours per day. At that tine,
Petitioner was working full time. At the tine of the
hearings in 1998, Petitioner testified to working
approximately thirty (30) hours per week and the heari ng

of ficer found that her schedule was flexible enough that the
$56. 00 per week she testified to paying during the school
year, where the child arrives at 3:50 p.m and is there until
only 5:15 p.m at the |atest, one hour and twenty-five

m nutes per day at the npst, was not reasonabl e and necessary
for her to maintain enploynent and therefore deni ed her
request for contribution at all. Wiile the Court agrees that
during the school year Respondent should not be obligated to
contribute to this expense as it does not appear necessary
for Petitioner to maintain her enploynent, during the sunmmer

it appears Petitioner nust pay $95.00 per week for child care
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which is necessary for her to mmintain enploynment and

t herefore Respondent should have been directed to contribute
to the summer day care expense. Considering Judge Butts’
directive in her Order of July 3, 1997, that Petitioner
provi de docunentation of all child care expenses she has
actually incurred and that Respondent contribute his directed
share only after receiving such docunentation, for the summer
of 2000 and hereafter, Petitioner will be directed to provide
verification to the Donmestic Relations O fice and Respondent
at the end of June, the end of July, and the end of August,
for her sumrer day care expense and Respondent will be
directed to reimburse Petitioner his proportionate share
within ten (10) days after recei pt of such docunentation.

For the summer of 1998 and the sunmer of 1999, Petitioner

will be directed to provide verification of her actual
expense incurred and Respondent will be directed to reinburse
Petitioner for his share (50%in 1998 and 75% in 1999,
pursuant to the guidelines in effect at each respective
tinme).

Fifth, Petitioner contends the hearing officer erred in
failing to require Respondent to contribute to the child's
occupati onal therapy expense. After a review of the
testinony, it appears that Petitioner did not adequately
support her request for a contribution to this expense as
reasonably necessary and, in addition, she has failed to
provi de Respondent with copies of bills for the treatnent,
even after a specific request for such. The Court finds no
error in the hearing officer’s failure to require Respondent
to contribute to this expense.

Si xth, Petitioner contends the hearing officer erred in

failing to require Respondent to contribute to the private
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school expense. In the previous Order, Petitioner’s request
for contribution to this expense was denied as the Court
found that the expense was not reasonably necessary and that
it was not a reasonabl e expectation of the parents. The
finding that the expense is not a reasonabl e expectation of
the parents may not be changed at this tinme as the parents’
financi al nmeans have not significantly changed. Although
Petitioner argues that there has been a change in the
reasonabl e needs of the child, indicating that the extent of
the child s learning disability was not fully known at the
time of the previous hearing, having been reveal ed through
further testing since that time, Petitioner still has failed
to establish that the private school expense is necessary as
she failed to present any evidence whatsoever that the
child s needs cannot be net in a public school setting free
of charge. The Court thus finds no error in the hearing
officer’s failure to require a contribution from Respondent
for this expense.

Finally, Petitioner contends the hearing officer erred
in requiring Respondent to make a payment of only $100. 00 per
nonth toward the arrearage, considering the significant
Il ength of tine which has passed and the significant
retroactive effect of the Order. The previous obligation of
$376. 00 per nonth was raised by the hearing officer to
$440. 00 per nonth effective February 1998 through the end of
March 1999, an increase of $64.00 per nonth for that thirteen
(13) nmonth period for a total arrearage of $832.00.
Effective April 1, 1999, the hearing officer raised the
support obligation to $606. 00 per nonth, an increase of
$230. 00 per nonth for a four (4) nonth period fromApril to

August for a total arrearage of $920.00, thus creating a
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total arrearage from February 1998 t hrough August 1999 of
approxi mately $1,752.00. It therefore does appear that the
arrearage paynent of $100.00 per nonth is perhaps a bit |ow
and it is noted that this Court is increasing sonewhat the
support obligations retroactive to February 1998. The
arrearage paynent will therefore be set at $200.00 per nonth
to consider the increase.

Consi dering Petitioner’s earning capacity of $1,177.00
per nmonth and from February 10, 1998 through May 14, 1998
Respondent’s i ncome of $3,355.00 per nonth, the guidelines
require a paynent for the support of one (1) mnor child in
anount of $469.70 per nmonth. Effective May 15, 1998,
consi deri ng Respondent’s increased income of $3,548.00 per
nmont h, the guidelines require a paynent of $496.72 per nonth.
Effective April 1, 1999, the guidelines require a support
paynment of $667.08 per nonth.

ORDER

AND NOW this day of February, 2000, for the
foregoing reasons, it is hereby ORDERED AND DI RECTED t hat the
Fam |y Court Order of August 9, 1999 is hereby nodified to
provide for child support of $469.70 per nonth effective
February 10, 1998 through May 14, 1998, $496.72 per nonth
effective May 15, 1998 through March 31, 1999, and effective
April 1, 1999, $667.08 per nmonth. Wth respect to child care
expenses, for the sumers of 1998 and 1999 Petitioner shal
submt to the Donmestic Relations O fice and Respondent copies
of receipts for child care she incurred during the child's
summer school vacation which was necessary for Petitioner to
mai ntain enployment. Wthin thirty (30) days of receipt of
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t hat docunentati on, Respondent shall pay directly to
Petitioner one-half of her 1998 summer expense and 75% of her
1999 sumer expense. Wth respect to child care expenses
during 2000 and hereafter, Respondent shall contribute to 75%
of Petitioner’s child care expense incurred during the
summers, which child care is necessary for Petitioner to

mai ntai n enploynent. Petitioner shall provide docunentation
to the Donestic Relations Ofice and Respondent at the end of
June, the end of July, and the end of August and within ten
(10) days of receipt of such docunentation, Respondent shall
pay directly to Petitioner 75% of the expense incurred.

Wth respect to excess unrei mbursed nedi cal expenses of
the child, at this time Respondent shall be responsible for
75% of such and Petitioner shall be responsible for 25% of
such.

Respondent shall pay an additional $200.00 per nonth
toward the arrearage created by the retroactive effect of
this Order.

As nmodified herein, the Order of August 9, 1999 is

her eby affirmed.

By The Court,

Dudl ey N. Anderson, Judge



